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M;ulenc H. Doilch7 Sccrclxy 
Fetlelml Conini tiiiiciil ions  ommi mission 
115 12th  Street, S . W .  
CV;ishin$m. DC' 20554 

RE: Notice of E x  Parte Presentation, GN Docket No. 00-185, CS 
Docket No. 02-52 

Lkar  hladanie Secietary: 

On Jar1tti11-y 2 8 ,  2003. representatives of the Alliance of Local Organizations Against 
I'l.celnpiioli (''/ILO,Al''') niel Cailierine Bohigian, Legal Advisor to Com~nissioner Martin in thc 
abovc caplioncd proceeding. Attending the mecting on behalf of ALOAP were: Nicholas 
Miller, Joe Van  Eaion, X L  Holly Saurer of Miller & V a n  Eaton, and Libby Beaty of theNational 
Association of Telecommunications Officers and Advisors. 

As suuunarized in (hc attachcd talking points. the parties discussed: the lnelnbership of 
,AI-OAP; ilic inrerim concenis crealcd by the above-captioned proceeding; the non-Title VI 
wirces o f  lociil rranchising nulhority to require franchise fces for use o f  the public rights-of-way 
IO Iprovide c;iblc tirodem scrbicc; and the implications, limitations, and uncertainty of the 
('oiiiinission's teti1:ttive decision Io classify cable inodcin service as a Title I jnf<>mmation service, 
;ind no1 as :I service ancillary to Title I I  or Title 1V services. In  addition. the patties discussed: 



loca l  authority to I,l-o;idly cnforcc slate consumcr prokclion; and lhc applicability o f  state 
coiltract la\\ t o  ctistiiis cahlc franchise agreement contracts. 

Si iicrTel y. 

MILLER & V A N  EATON, P.L.L.C. 

BY 
Holly L. Saurer 

cc \do attachmcnts: Calhcrinc Bohigian, Legal Advisor lo Commissioner Mailin 
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Alliance of Local Organizations Against Preemption Members 

ALOAP is supported by the Alliance for Community Media (“ACM”), the 
American Public Works Association (“APWA”), the Greater Metropolitan 
~I‘elecommunications Consortium (“GMI’C”) and the Texas Coalition of Cities For Utility 
Issues (“TCCFUI”). The ACM represents public, educational and government access 
organizations and users. M m y  of its members (like members of the organizations which 
comprise ALOAP) are working within local communities to ensure that all community 
members are able to take advantage of broadband’s promise. APWA’s members include 
the cngineers and other professionals responsible for designing, building, repairing and 
monitoring municipal streets and other public infrastructure. The GMTC i s  a consortium 
of 28 greater nictropolitan Denver, Colorado communities fomcd to facilitate regulation 
of telecommunications issues on behalf of their jurisdictions. TCCFUT i s  a coalition of  
approximately 110 cities in Texas that have joined together to, among other things, 
advocate their interests in municipal franchising, municipal right-of-way management 
and compensation, municipal public ut i l i ty  infrastructure, and other related issues before 
the Commission, the Texas PUC, the Texas legislature and other fora. 

ALOAP is also being supported by individual communities and local government 
organimtions including Alexandria, VA, Austin, TX, Buffalo Grove, lL, Chandler, AZ, 
(‘harlottc & Mecklenberg Co., NC, Chicago, IL, Chula Vista, CA, Concord, CA, Denvcr, 
(’0, Dubuque, IA, Evanston, IL, Fairfax County, VA, Forest Park, Greenhills, and 
Springfield Township, OH, Fort Wayne, IN, Fort Worth, TX, the Illinois Association of 
Telecommunications Officers and Advisors, Indianapolis, IN, Imine, CA, Kansas City, 
MO, Lake County, ll,, -Los Angeles, CA, the Metropolitan Area Communications 
Commission (“MACC”), representing Washington County, and the Oregon cities of 
Banks, Beaverton, Cornelius, Durham, Forest Grove, Gaston, Hillsboro, King City, Lake 
Oswego, North Plains, Rivergrove, Tigard, and Tualatin, OR, Minneapolis, MN, 
Minnesota Association o f  Community Telecommunications Administrators, Miami 
Valley Cable Authority (OH), Montgomery County, MD, Mt. Hood Cable Commission 
(OR), Nashville, TN, Newport News, VA, Newton, MA, Niles, IL, Northbrook, IL, 
Northern Suburban Cable Commission, MN, Olympia, WA, Piedmont Triad Council of 
Governments rcprescnting Alamancc County, Caswell County, Davidson County, 
Guilford County, Montgomcry County, Randolph County, Rockingham County and the 
municipalities of Archdale, Asheboro, Burlington, Eden, Elon, GibsonviIIe, Haw River, 
Iligh f’oint, Jamestown, Lexington, Liberty, Madison, Mayodan, Mebnne, Oak Ridge, 
Kamseur, Randlenian, Reidsville, Yanceyville, NC, Phoenix, AZ, Plano, TX, Rockville, 
M D ,  San Antonio, T X ,  The States of California and Nevada Association of 
Telecommunications Officers and Advisors, Springfield, MO, St. Louis Park, MN, St. 
Paul, M N ,  St. Tammany Parish, LA, Tacoma, WA, Takoma Park, MD, the Texas 
Association of Telecommunications Officers and Advisors, Tucson, AZ, Village of 
Hoffman Estates, IL, Village of Oak Park, IL, Village of Skokie, IL, Vancouver, WA, 
Virginia Beach, V A . ,  the Washington Association of Telecommunications Officers and 
Advisors, and West Allis, WI. 



ALOAP Ex Parte 
January 28,2003 

I .oca1 Governments Are Deeply Concerned About Right-of-Wav Use. 
,41~.0,\P represents co-sovereign goveminents. 

I .oc:il so\’ernincnls in~ist hc prcpared lor  a n y  erncrgcncy ~ natioiial. rcgional or local ~ 

;uid ll ic maiiagcment, control iintl rnaintenancc of t l ic  public rights-of-way :ire critical to 
h e  iiaticiii‘h eiiicrgcncy inanagenient systems. 

<’vnstant tlisiniption to the public righls-of-way creates e n ~ n i i o ~ i s  burdens on local 
c i l ixns  ~~ h i 1  Iratfic tlelaqs, to lost business. to vehicle tlimiaye, to loss oClifc and 
propcrly. 

L.ocal govemmciits have used separate aulhority under state law and Title V1 to: 

I’rc\’cnl “redlining” i n  o u r  communitics. 
Ensui-e that system construction is adcquatc to meet the fiiture needs o f  the 
coniinunity. 
Lnatirc that systcni build-outs occur wilhin reasonable time periods. 
I:ni‘orcc coiisuincr protccrion l x ~ v s  iind cnstire Ih;i t  sulxcrihers rccci\/e quality service 
;I[ ~ l i c  ;dvertisctl pricc. . Miiiiinize riglil-ol-way disruption imcl accidcnts. . f:nlorcc cinploymcnt anti-discrimiiiation prokctions 

, 

. 

. . 

Iristiilling Ihe additional facilities required to provide cable modem service creates 
s i y i  t i cm i t  additional burdens on the  public rishts-of-way. 

l . o c a l  (;overninriit Itight-of-Way Franchise Authority Does Not Stem From Title VI. 
L.oc.al authority docs not depend on an aPfitmative grant from the federal government 
p ~ i ~ - ~ i c t i I ~ i r l y  i i b  to matters pertaining to the LISC, occupancy and terms and conditions for 
IISC ; l i d  occtipancy ol‘thc puhlic rights-of-way. C‘;Q of Dtillm 1’. F U ’ ,  165 F.3d 341 (5th 
(I’ir 1WO). 

i’hc Suprciiic Court has stated that “the cable nicdium may depend tor its very existence 
~jpon cuprcss permissjon from local government authoritics,” Turner Broadccisling 
,SJ.S~WI I). FC’(’. -512 1J.S. 622. 628 (1994) and “(tlhe Cable Act left franchising lo state or 
Ioc:il authorities , , . ... Cil], OJNcw York v. FCC, 486 U.S. 57, 61 (1988). 

C‘ourts liiive rccogninxl that local authority I O  require right-of-way franchises pre-dates 
the cnactmciit of Title VI. Time Wtrrno E t / ~ i ~ r / ~ i i w n e n ~  C’o. L.P. v. FC’C‘. 93 F.3d 957 
(D.C. Cir .  IWO). :Yo/ iond C’trhlc TclcvLsIot~ .l.v.\ ‘17 I.. K’C’, 33 F.3d 66, 69 (D.C. Cir. 
1‘”). 

. 

I .ocal Governments Have Authority to Require Franchise Fees to Use the Public Rights-of- 
\\‘a), to Provide Cahle hlodem Service. 

Tktiire IOOO. ihe franchise fee permitted under 47 U.S.C:. $ 542(b) reached the “cable 
OpcrLitOr’S yross revenues derived. . . t iom the operation of the  cable sygen, .”  The 
‘ l~c lcconi i i i~ in ica l io t is  Act of I990 alnendcd tha t  section so that t l ie  franchise fee reached 
~ l i c  .‘c;ihle operator’s gross revenues deriwd..  . froill t l lc operatio11 of tllc system lo 
pwi  viilr c ~ i h l c ~  . s i v i ~ i r c ~ . ”  

ThC leglSlLlllvc history demonstratcd that (‘oiigress intended, at a m j n i m u m  to 
localities Lo rcqilirc fees on non-cahle services as I)ennjttcd llnder their state and 



,\LOAP Ex Parte 
January 3,2003 

loc;11 Iiiw ;iiidioi-ity. not to prohibit fees altogether. The seal, going foi-ward, was simply 
Lo pre\ 'cnl loc;ilitics from usins Title VI to impose fees on cable operators providing non- 
cahlc sci-viccs ~ h c n  Ices could not be iiuposed on similarly situated competitors who did 
not prcividc cable service and who h;id no Title V1 cable franchise. The goal was not to 
a t l \ an t a~e  the cable iitdustry. For example, the legislatibe history cqiressly contemplates 
thal cable opcrators providinf: tcleconiniunications services would be subject to fees as 
[xriiiittcd iiiiclt'r Section 253(c) .  Any otl iei. restilt effectively allows cable operators to 
offct Iclecoiiiiiiiinicalions services, for example, without payins fees paid by its 
conipctilors: ;ind allows the operator to cross-subsidizc its different lines of business. . 
l ' l i i s  is lhc only intcrprctntion that iivoids raising signiticnnt coiistitcitional issues: 

I'Iic 1;iiiyxge ofthc 1996 Act is NOT retroactive. The parties agreed Lo a level of 
li-anchise fees rind in  return, cities took less in other m a s  -- PEG payments and I-Nets 
;inti other coinpensatory benefits. To apply i t  retroactively would create serious 
rakinss issues: (here is cei-lainly no reason why a local government sliould be bound 
IO  lionor (he rranchise if the agreed compensalion is no longer paid. 
k.01~ Iiost- IO96 contracts, the partics often ayccd precisely to the timing for the 
chringe in payments, fully anticipating that the issue might bc litigated. There i s  
;ihaolulcly no rcxoii Tor the industry not to live up to lhcse contracts, particularly in 
light oI'L\ lint the FC'C' ac(tially ruled. 

L 
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t (;7'/? , S i , w i w  ( ' o i p  1'. FCC', 474 F.2d 724 (2d Cir. 1073) ( Section J(i) does not 
autlioritc I l ie  Coinmission to regulate data processing sci-vices provided by regulated 
cnlilics. 'I'lic cot i r t  round [hat [he Commission could regulate the offering of data 
pt-occ\siiig scrv ices h\ common cai.riers because of the Commission's authority over 
l l i c  c;iiwici-s. IhtiI ;iIso icld tlial the C'oinmission has no jiii.isdiction over data 
processing i ~ s c l i  ) 

/ i i i . / l c , / .  I,. /,-('(~, 5 I 4  F.2~1 1354. I355 ( D C .  C:ir. 1975) ("['l']hc Commission must lind 
i l i  tItiLliorit!, in i l s  enahling statutes"); Loirisimci I'zih. Sorv. ('otnm 'n L'. FC'C, 476 
I I.S. 3.55 ( 1080) (.;I!-iking down Commission rules governing the depreciation of 
iclcplione plan1 [hat contlicted wi th  state rcgulations) ( T o  permil an agency to 
cx i iand 11s power i n  the lace of a congressional limitation on its jurisdiction would be 
to gl-anl to thc ;iscncy power to override Congrcss.") lil. at 374-75. 

. 

. '1'1tIc 1 docs not 2ii.c Ilic ('ommission authorily to resolve the state property law 
c1i;lllcnges in sl;itc courts. Nou-utility scmicc providers nced to obtain the permission of 
tlic public i l l i d  pri\  iilc pi-opcrly o\vners to tisc tlic respeclive property. 

I . ~ m l  Cowri imcnts Have >\uthoritv to Broadly K e g ~ ~ l a t e  Cahle Operators and Cable 
S\,srems Under 'litlr \:I. 

Loc:il So\crnnient rcgtilatory authority under Tilie VI  is not limited to regulation of 
-'cable scr\,ice '. Sc\,cral provisions ol'Titlc V I  explicitly permit Statcs and localities to 
regtilate ion-cable services. . 47 1 l .S.( ' .  $54l(tl)( I )(Slatc ma? require informalional tariff for intrastate 

coiiiniiinicatioiis services other than cable services) 
47 1~LS.C'. 4 532(1i) (fees may be charged for the provision ofcable service or other 
COiiimiinications service v ia a cable system by a third patiy) 

47 I1.S.c'.  4 .i44(h)( I )(l.:iciIities requirenients may  be enforced). 
47 II.S.c'. 9 51(,(c)(l)(H)(rcneMal may bc tlcnietl if the quali ty o f the  operator's 
scr\ icc. I h t  willioul regard to the mix or qual i ly  of cable service or other services 
l i tovided over tlic system, has been reasonable. Where Congress meant to limit local 
:iuthoi.ity over services or facilities, i t  said so explicitly, BS in 47 U.S.C. 
4 541(b)(3)(L)), which states an LFA "may not require a cable operator to provide any 
tclcC~iiiimtinic;itions service or facilities, other than  institutional networks, as a 
co i id i l i o i i  oftlie initial grant of il franchise, il franchise renewal, or a transfer of a 
lr;iiichisc." No such rcstriction applies with respect to information sei-vices). 
47 1 I ?. ( ' .  8 5 5  I(;ipplyiiig p r iwcy  provisions to any service provitlcil by cable 
cipcr;iloi. and pro\~itling that nothing in the Cable Act prevents a 1oc;rlity from 
cnaclins consistent liiws for the protection o f  subscriber privacy). 
47  l I .S.c ' .  6 551 (local government ur locality may  e n f o m  EEO rcquireinents). 

47 I ] . % ( ' .  5 552  (locality may establish customer service and buildout schedules of 
l l ~ e  ( ' i i h / i ,  opiwiror: consumer protection laws arc protected unless "specifically 
Iptccmptcd" by thc  C'ablc Act). 

47 1 J.S.C'. 4 542(h)  (allowing localit ies to enforce proposals lnade by an operator for 
l ~ l ~ ( ~ ~ ~ i d l l l g  ICLISCd :ICCCSS 10 the c;lble system to provide sewiccs other t]lall "idco 
pi-ogi'iiniming scrviccs). 

. 

. . 

. 
t 
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I ~ ) c ; i l  Governments H a v e  Authority to Require Cahle Modem Service tu i l leet State and 
I.ocal Customer Service Standards. 

In l l i e  NPRM, the Coinmission properly noted that the consuiner proieclion provision 
broadlq pcrinits a locality t o  cstablish “customer service requirements ( i t  the cable 
oper:itor.” ;ind not just “customer service requirements related 10 the provision of cable 
service." 47 I 1 . ~ 6 .  6 552(n). 

I‘ui.iheriiiorc.. tlic (‘able Act slalcs that “noihing i n  this title” preempts slate or local 
aLiilwrity to protect ccmsiiincrs of cable inodein service, except to the csteiil “expressly 
pro\’idcd” in T i t l e  V I .  17 [l.S.(:.  4 552(d). There i s  no express preeinption. 

Sccrion 54I(cl)(2) ~ ‘-Noihing iii this title sha l l  he constrirctl io affect l l ic  authority o f a n y  
slate ICI rcgulatc any cable operator lo tlic cstcnt (h i t  such operator provides any 
cominii~i ic; i~i( i i i  seriicc otlicr ~ h a n  cable sei-vice .,. [on ;I] privalc contrael basis.” 
Section clOI(c)(l) - “‘l’his Ac t  and the amendments made by this Act s h a l l  not be 
consiructl io modify, impair, or supcrsctlc Fctleral, State or local law ~ ~ n l c s s  expressly so 
provided i n  such Act of amendinents.” 
771c C’oniinission , shoi i /d  i~ninc~dicite~lv no/i/iz . .  cuhle opcrutor.~ thirr cable iiiodein service 
( o n / i i i i r c T . c  10 hc .suhjcct to h m i l  cirslomr’r .sO-vic~c .slnniiurils. 

‘The Commission Should Mitigate the Negative Short Term Effects ol’the Cahle Modem 
Order. 

(:CNJSiStCiit with Lhc h4ay and October 2002 letters issued by lhe Consiimcr Lnformation 
Hirrc;iu. IIIC C‘ommission should clarify ih;it /lliirdi Cerhlc,  Moilcni Orticv. iloes not 
, s i i p ( ~ u d v  i ~ c ~ ~ o i i o ~ c i l  J i . o r i t l ~ i , s c ~  (‘on/ru(’t pi-oiuioii.s, nor pwcnipi e~i i /o i -coi imi  of szale or 
l o t ~ i l  uin,si~m(:r prottrtion s/u/uIcs, inc~ltiding ciwto~nrr sci-vicc pr.ovi.slo~is upplicuhlc to 
c d l e  i i r o t l c ~ i n  serwco. 

States prohibi i  the telephone industry Trom rorcing POTS subscribers l o  subsidize DSL. 
Tire C’oniini.ssioii should /io/ permi l  the c(1hle indus/ry lo c.ornpt’l husit sirhscrihers to 
s i i l ~ s i d ~ ~ ~ ~  c , i ~ h l c ~  motkwz hroticlhiirid .sc,ri:icc. 

7 ~ 1 1 ~  Coniinissioii should i i iwi i l  inipo.~/ii,y ioijiintlcd i i i i m l i i k ’ S  on local ::oi~ertiiwents 

3 
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I I I C  ('oiiiinission h;ib IN) basis in  law or Lict to prcciiipl local authority in  lhis proceeding, 

The ('orniriission sl~oult l  n(11 ; i d  cmno l  preclude Stale and  local ;ititliorilies lrom regulating 
c:il)fc inotleni sci~vicc ;ind Eicilities i n  p:irticular w a y s  ( N P R M  7 98). Local authority 10 

r ~ l n l c  cable modern scrvicc IS prolecletl by Tit le V I .  Tit le V I  contains some provisions 
which preernpl l oca l  a i i l l i o r i l y  Io regiilate cable inotlcin service, but explicitly and irriplicilly 
prcservcs local authority over cable niotfcrn scrvice i n  other regards. 
llic (:oiiiiiiisbioii ;iiilhorily lii ovcrritlc the Ioc;d lriinchising scheme approved by Congress in 
'l'itk V I .  A s  impori;intly. this proceeding docs no1 jus1 involve "rcgulalion," as !he 
( h n i n i i ~ s i o i ~  uses !hat Icrni When local governinenls charge fees fix use of.lhe public righis 
of  way. o r  franchise iisc o f  the public rights o l  way, they are acting i n  a sovereign capaciiy, 
;ind cxcrcising their right\ ;IC owners or Iruslees o f  public property. The Commission's r i l l e  1 
nulhorily (Iocs no1 give 11 authorily lo  prrcinpl slnle or local governnient properly rights, or 
;iiitliorjty 10 rcgulalc llie IIW o l  piiblic rights-ol'wny gcncrally 

N o r  docs thc ('oiriniissIoii IKIVC ";iriy iiddilioiiiil basis lor prccinpling such regulations" 
(NI'KM 11 9X)~ (i ivcn the ~ 'o i r i i i i i s~ ion 's  classilication o f  cable modem bemice as a non- 
cnhlc, ~ i o ~ i - ~ t ~ l c c u ~ ~ i n i ~ r i i ~ ~ i ~ i o ~ i s  service, thcrc i s  no additional basis for preemption. 
provisions Io  which !he Coiiiniissiori poiiils as potcnlinl soiirces oJ preemptive aulhority 
;~c~ i i : i I l y  protcc1 Ioc;il , i i i lh i i r i ly ovcr c ;~b Ic  i i i d e r i i  s e r v i c c  

Ewii  i l  lhc Coinniis!,iorl Iiiid bronti prccmption nuthority ovcr olher foms of Stale and local  
regulniioii r l i z ~ t  woiild "lirnil the (~~oniniission's ability to achieve its national broadband 
policy, discour;ige invcs~mcri~ in ;dvnnced comrniinications faci l i t ies,  or create an 
~ii iprcdic~;ible regiilalury ciiviroiinirnt" (Nt 'KM 1 99), i l  should not tise that authori~y to 
precinpl spccilic stale I ;ws  or Ioc;il regtilatioils. Local governments are promoting the 
deployment ofcable ino(Jern bcil i t ies and promoling the developmen! o f  broadband 
applic;itions 11i;it wi l l  encour;ige iise o f  cable iriotlein facililies. 

' (~11~ .  <,'onimission's claszilic.i~ion IIPc:lble nioclein service as an interstale irifornialjon srrvice 
(NPKM 1 102) leavcs local  governments free, inter alia: to require franchises lor non-cable 
sewices IO the c x l c n l  t l icy arc inot prohibited from doing so by state law, to require rents for 
11se and occupancy of l l ie  piiblic righls of way to provide cable modem service to the exlcnt 
i l ia1 they arc not  prohihiled from doing so by stale law; and lo regulate the public righls-of- 
way ant1 apply other requirements o f loc ; i l  law (zoning classilications, ctc.) to providers uf 
cable mcdem service 

-I'l ie provision ofc;iblc nnutlem service doe.; place silbstanti;il additional burdens on prlblic 
righls-of-way (NPKbI 1 IO:) The exihting franchising process allows localities I O  prolecl 
their inlerests by rcqiiiririg ;idtlilional authorimlions belore the public rights of way are used 
(lr ricciipivtl to provide iion-cable services. 

l 'itle 1 does riot give 

l ~ h e  



l ' i l l c  V I  docs not prcclutle 10c;il governinenis Ircini imposing ntlt l i l ional rcqii irerneii ls oil 
c;iblc IIIOIICIII scrbjLc (NPIWI fl 102). 

'1 hc ( 'oininissioi l  I C l i l d l i V C ~ ~  c i ~ i i c l l K k S  1hat "~rllk docs 1 1 0 1  provide ;I basis for :I loc;ll 
I 'ranLli i i i i ig ; it i l l iori ly 10 i i t iposc i i i i  xldilioiI;il 1'r;iiicliise on ii cable opcraior l l ia i  provides 
c : i l ~ l t :  i i i ~ ) ~ I e i n  scrwcc" ( N P R M  fl 102)~ T l r c  C'onimission's iciii;iiivc coiiclusion 15 coneci,  
althoiigli rial lor l l i e  reasoiis I l ie C'ominission perhaps imagines. Staiz l i l w ,  no1 ' l i t l e  VI, is the 
soiircc o l  local fraiichibing author i ly .  Consi>lei i l  wi l l i  ' f i t lc  VI ,  local governinenls may  issue 
Iranchises to use and occupy public r igh ls -o l -way  1 0  provide cable services, and require 
turlhcr nulhorizal ions l o  use tint1 occupy publ ic  r ights-of -way to provide cable inotlcin 
service. 

I i x i s ~ i n g  l aw  docs a i i l t i o r i x  locali1ies o r  s~iiics to Iraiichise providers ol inltmmlion services 
(NPKM fl 102). N o  c i i l i t y  (other lhan perhaps an  ;ibulling property owner) can place 
permanent r d i i i c s  i n  public r ights-of -way wilhoul obla in ing a state or l ocn l  aulhorization Io 
use :ind occi ipy l l ie  piiblic rights-of-way. 111 some SI;IICS, cerlain pror iders may be excepled 
froin Inciil l innchis i i ig  reqii ireinents (a i i d  inslead may necd lo obr:iin a slale iiulhorizalion), 

1elcgr;iph scrviccs, or spacilietl i i t i l i l i cs  will1 ai1 obl iy; i l io i i  lo provide uniliJnn, uii iversal 
service. 

cs IIic exccptioi is ;ire l i m i ~ e c l  10 coininvn carriers p rov id ing  lelcphoiie and 

There is no  reason 10 pennit ii cable oper:ilor 10 avoid franchise or fee retliiirernenls that 
could be applied Io iiii ci i t j ty Ihat uses iiiid occupies lhc public r ights-of-way lo provide o n l y  
:in inforiii:ilioti service (NPRM fl 102). 

Local  govcmnient acl ioi is have not  de1;iyed o r  prevented the t leployrncnl o f  cable rnodcm 
services ( N P W I  7 10.1). Cable modem service is wi t le ly  deployed. and has  obviously 
prospered under local  governmen! regiilniion. 

'The NPRM's lenlative conclus inn ihal revenue froni cable modem service "would not be 
included iii {he calcul;ilion o f  gross revenoes froin which the lranchise fee cei l ing is 
t lc lcrni incd" (NYRM 7 105) is  i i i c o r r c c l ~  ,Ainc~ng o l l i e r  things, cable inodcin service, as Ihe 
Coinin iss ion describes it, is H bundle o f  services \ rh ich includes cable service. Under the 
Cable i\cl, because Ihc service includes sonic c:ihle services, revenues froin lhe service are 
subjecl t o  ;I rrnnchise Tee i indcr 47 1l.S.C 4 542(b). 

Furtlier, ' 1  ilk V I  preserves loc;il author i ly  IO impose lees on nun-cable services. 11 does no1 
nectl 10 provide "iiii independent basis" for assessing l'raiichise fees o n  non-cable scrvices 
provitled by  lie cable operator; s t a ~ e  and Ioc:il l a w  c;in (md in many C;ISCS docs) provicle that 
authorily (NC'KM fl 10s) 

Dispiilcs rclalcd to fees on cable inoclci1i service going forirard do noi impljcale il rialiviinl 
pol icy, m d  do no1 reqi i i rc n uniform i inl ional respoine, e v e i ~  assuming cable modcin service 
i s  not il c h l e  service (NPKM 7 107). AI  lea51 pre- I996 franchises i irc grandfaihered, so i h a l  
Ihcrc i s  110 qIicsl ion franchise lees cnii he co l lcc le t l  011 c;ible rnodeln Service under {hose 
f rm i ih iscs~ Cining Iiirivar(1. a i i lhor i ly  to charge ii Ikc O I I  ciiblc inoilern service wc,tiltl be n 
I I i I1cI i (~i l  0 1  \I:ite i i n d  IOt;il I:I\V. ;rnd ;rny t I isp i i~cs ;ire I)cst rcs(ilvc.tl h y  sl:llc co,1r1s 
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N I  ,('. I l S ( ~ ' h l  :ind NAC'O c o l l e c l i v e l y  rcpresenl llir interests of alniosl every munic ipal  or  

c i ~ i i n l y  ~ovc r r i n i c r i I  iii l l ic I l n i l e t l  S1;ilt.s. N A ~ I  O A ' s  members incItrdc. Ic.IccorriiiitiiiicaIions and 

c;iblc o I l i ce r \  \ b h i  arc on Ihc t ronl l i ncs  I J ~  con i r i i l i~ i i c~ i l i o l i s  po l i c y  devekipnienl in hiitidreds of 

loc;il g o v e r n i r i e n ~ ~  IhlLA's iiieirrbrrs include t i i i in ic ipal a n d  counly atlorneys who ;Ire 

rcsponTihle fcv c r a l i i n l  orclin:inces iind franchises rcqi i i red lo implemeni conimiinic;ilions 

policicc~ 

I Iiu ~r ; id i t to i i~ r I  l i ~ u s  o l  [ l ie  (~' i i in inission iii coininIinic;itions has been rugirltitory; and  hat 

i s  also 1rue of l l ic  locus o l ' lhe 5l;ile publ ic  service commissions that have been c h q e d  w i t h  

ovcrsceirig t l ic tlcvclopintnl oi  tnIr;i!,t:iIc ~ e l e c i ~ ~ n r n u n i c ~ i ~ i o n s  systems. ' l he  focus of local 

Rovc' r i l t l ic l i ls  11;is I icc i i  I'tiI niorc coiiiplL,.s I .oca1 ~ovc. i- i i rnenls h;wc i i  s ign i l i can l  jjroprirtnry 

i i i t c rcg  111 [he properly ~ i s c d  by cwnmiinications syslenis lo del iver service lo end users. 11 is 

well-knvwii Ilia1 wircl i i i t .  cyslcms me m d  tlcyend upon publ ic righls-ol-w;~y 10 provide service. 

t h i t  Ioc:rl governrnenls ;aIu o w n  :ind rn; i in~ai i i  slrcel lights, t ra f f ic  signals. walcr  lowers, poles. 

I 

. .~ ~ ~~~~ ~~~ ~~~~~~~~ ~~~~~~ ~ 

Reidsvlllc. Yanrcyvillc, NC', Plnno, J X ,  RoLkville, MI), San Antonio, TX, The Slalcs of California and 
Ncvada Associ;ilion of7eteconiinonications Officers and Advisors, Springfield, MO, SI Louis Park, MN, 
Si. Paa~l; MN, SI. rari i~nany Parish, I.A, l ~ a c i i i i i a ,  WA, Takorna Park, MD, l l ie Texas Associallon o f  
~relccornnilinic.iiioiis Ofl iccr,  and Advisors, Tucson, AZ, Village o f  Hoffman Eslales, ll,,  Village of  Oak 
P:lrk, IL, Village o iskokic ,  Il., Vnncoiivcr, WA, Virginia Beach, VA., Ihe Washington Association of 
I C I C C O i i i i i i i i i i i c a l i o i i \  O t l i c e i s  iiiid Advi5ors. illid Wcsl All is, W1. 

'See Turner Brodcmi,n ,q  <Sy.y/t,in, Iric. v~ F C C  5 12 U S. 622, 627-28 (1994) ("Cable syi lerns, by 
conirasl, rely ilpon a physicd, poinlbro-polnl connection between a transmission faci l i ty  and {he lelevision 
heis of ~r idividu;~I siibrcriheri Cable syslcrns make this coiineclioii inuch like lelephone companies, iising 
cable oropl ical  liherc trrting nl)oveground or h i e d  in ducls to reach the homes or businesses of 
wbscribers. Tlie coiislruclioii i ) f Ih i \  physic:il iiifraslniLhire enlnils [ l i e  use ofpi ibl ic riyhls- ol lway ;rj,d 
cnserricnli ;ind o f len  res i i l l s  in !he disriiplion of Iraflic on slreelc and oiher public propcriy As a result, ihe 
rnhlc niediiiin inay dcpend lor i l s  w r y  exislensc iipvn cxprcs permission fioln local govcming 
:Ililhorilie\ Sc1, g?iivi.ii//y ( 'o i t i t i iw i i i i ,  ( 'o i~ in i i in Ict i t I i )n,~ Co v Ciry ofHouklrr, 660 I 211 1370. 1377.78 
( ( ' i r .  I ~ ) R  I )  .') 
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projccls iii order lo make 11 c x w r  lor curnpetilors 10 eiiicr Ihc markel. developed local nclworks 

in coiijrinction with privalc indu\lry t o  promote f a c i l i l i e s -haw1  competition, and devised public 

r~t$is-of-\wy policics l l l i i l  prolccl v i ta l  infrnalrucliire, whilc making i t  eiisier for  companies to 

cnlcr Ihe ni;irkel 4 

1:conomic tlevclopineii l is not just aboiil placing Iiardwarc in  Ihe ground, however. 

(‘orisrimers w i l l  not lake atlvanlagc oi broadband unless broadband of.fers beneficial, real world 

:tppIicarions.’ ALOAF’ m c r i i l ~ c i ~ ~  art‘ developing and promoling :ipplicalions lliat take ndvanlage 

of the promise o f  broadlwnd Ihri it igl~ 2 1  variety r i f  ini t ial  ivcs, including dislunce 1e;iniing 

iiiitialivcs, ;ind iri i l ialivcs tlesigncd 10  iri:tkc hro;idhand iiriiversally nvailablc.‘ f kca t i se  lociil 



iricd1:tlors ;iiiioiip coinpclii ig i i s m  ol IIIC piihlic rlghls-(if-way, ecc~noniic development agencies in 

pri!nio~ing dcployniei~t 01 Imxi(lhiiiid l i i c i l i r i r c ,  i i se i~s  o f  evlensive commiinicalions resources, and  

(icvclopcrs ;iid proinolcrc of  l i rmdtmi?  ,il'plicnlioiis. That i s  no1 lo say the rcgiilalory role of 

I o u l  p,ov~.riiiiicnI is  uii i i i i l)orlnii l or in4p i i i t i cml :  local governmenls h a v e  hat1 traditional 

r c q ~ ~ i i ~ ~ l t u l i t i c s  I'or prolecling coiisuincrs ;iriil promoting cniripetirion daling hack lo !he 

hcgiiining o l ~ h e  I<cpubl ic~ C h w / ( , . s  River Rrrdge a t  547. The poinl i s  lhal lhis proceeding is no1 

\ii i iply ah0111 regiilalion. Ihis pi~occctling vilally a f fec ts  ALOAP rncrnbcrs i n  all of Ihe i r  roles. 11' 

Ioc;iJiI ics :ire prohibilctl l ioin collccling lees o n  cable modern servicc. lhcy wi l l  lose 

;ipproxiin:i~ely $284 mi l l ion iii revenue l i i  2002 ; i n d  by 2006 will be losing approximately $500- 

X R O O  ri i i l l ion iii reveii i ic annu;illy. I his re\#enue loss wi l l  sevcrcly affect local ability lo promote 

dcvcloplrrcnl c,f'hro;iclhantl fuc i l i l ies  i t n d  ciicoiirnge dcvrlopmeiil of broadband applications. 

At leas1 onc member o f  ('otigress Ii;is ;Ilready rccognized Ihe policy dangers presenletl by 

7 1111s proceeding. We urgc !he ('oirimission I O  heed lliesc concerns. 

-I 



I!. 

l ' l i e c  commci i ts  \vi11 atltlrcss [he issues raised in the NI'KM al 11 9X, 99, 101 -108 and 

Scopc or Comnicnts :in11 Siimmnry o f  Position. 

I I 1 - 1  I 2  l ' l ie  coi i i inei i ts a l s o  ;iddress ( in 1';1r1 V I )  certi i i i i  qiieslions raised b y  the NPKM :II 

1111 8 I -')I 

proccctlliiy wi is wrong, for piirposcs or thcsr coiriments ALOAP will assuiiic l l i a l  cable rnot lem 

w v i w  is r i d  a cable service, ;ind \vIII (lisciis) provisions ut {he <:onirnunicahions Ac1' i i i  l i gh t  of 

111.i1 . is~i i i i ip l io i i  

A l l l i ~ ~ i g h  AL.OA[' believes tha1 !he Coiiiniissiori's l l ec ln ra lo ry  I<iiliiig iii lh is  

To aiiswer Ihc qiu l ions  raised b y  the Comniission, one  must beg in  with an 

iindcrslaiitling 01' what ihc Communicat ions Act docs ; i d  does not (lo. First, and most impor lanl ,  

Ihc (:oiiiiii i iriicatioiis Ac t  i s  not gciicr;illy ttic sotlrcc o t  f ranchising or regiil:llory ou/hori/y for 

ini i i1icip;i l i l ics or  sl;ites. Long before !lie C~o i i i n~u i i i c ; i ~ i ons  Ac! was ndopred, sl;ttcs and local i t ies 

liad l l ie  r tght to lranclrisc entities w h o  sought to use and occupy publ ic  r ights-of -way lo prov ide  

iervices. even inlerslate services. 'I he aulhori ty Io l ia i ichise (and to charge Ices lor use o f  Ihc 

pub l i c  r ights orway)  is n funct ion ofs~are and local sovereignty, not of federal largesse. I h a t  i s  

l n i e  with rcspccl l o  lhe Cable A c t  and cable ~ystcins, as Ihe FiRh Circu i t  recognized in Ci/yq/  

0cilla.c- I' F'(.'C'. I h i  F.3d 331 ( S  Ci r .  1099). Indeed, the Cable Acl generally preserves loca l  

; iuthori ty except i n  those l im i le t l  instances where local authori ty conf l ic ts  wilh ;in express 

probisioii 01  the Act,  47  (J.S.C. 4 5 %  

Ih .. 

1) rhis is hardly n surprising result. As :I mal tc r  of 

~~~~~~ -~~ ~- ~~ 

The l e r i i i  "Coiiiniuiiica~ioiis Act" rcfers IO Ihc ciirrenl provisions ol-Title 47. The lcrni  "Cable Act"  or 8 

Title V I "  refers IO the current provisions oU'itle VI as adopted by Pub. L. No. 98-549 (Ihe "Cable 
(Conirnuiiicalions l'olicy ACI of 1984" or "1984 Cable AcI"), as amended by Pub. L.  No.  102-385 (the 
"Cable Te l cv i r i on  Consumer Protection and Conipetilion Acl of 1992" or " I992 Acl"), and  as furlher 
;iirlendetl l q  eleconimiinicnlioiis Act o l  1996. Pub. 1,. No. 104- 104 ("Te1econimuiiic;it;ons Aci"). 
( ' i lnlioilt IO the legirl:jlivc history or uncnilified provisions ofparticul3r leg ish ion  w i l l  i i se  l l ic ho r t  lorin 
ielercnrc!, ahmr 
1 

f l i t i t .  IPI e\;iillplc, iht. C'nblc A c l  iloes not graiit 1r:inchkiiig ;iiilliorilic5 l l ic  righl to rcvicw cnhlc s y s l r ~ r ,  

o r  cat i lc  f i ; i i i c l i i x  Irniitfers, nor doe\ I I  c s ~ ; ~ l ~ l i s l i  silbstnntlve review q m k i r i k  Nor i r i l ie less,  [he 
~'orrli)1is\lori I k i s  rccognircd lhnl Ioci i l i l ic> iriny r c v i e w  irmsfers, in iiccordiiiicc Kith siaii0;irtIs estat)li,tietl 





liinilctl hq ccit;iiii provisioiib o I I I i c  (~';ible Act. as cxpl;iined in I'wl II, but local regirlation is 

plainly ccmlciitplnlcd by sc\'ei~tl ( 'able Act provisions One of  lhe purposes o l t h e  1984 Cable 

:2ct \ v x  to cslaldi4i s tml~ i rds  "which clarily the ;iutfiority of  Federal, state and local 

go\,criimcnls lo rcgulatc cciblc lhrough the lranchise process." I1.R. Rcp. No. 98-934 at 23, 

rc,prin/cil ~n I O X 4  1J.S.C' C A N .  4655 ;it 4660 (1984). The Commission has no authority to a11er 

i l ic  h:il;ince Ih;il Congress struck by prcempljng rights that Ihe Cable Act preserves. 

i \ I ,OAP tlierclorr concli idcs: (a) localities may require cable operators t o  obtain a 

sepnr;itc lranchise to use ;ind occupy the public rights-of-way to provide non-cable services (or 

may  issiic i i  single franchise ;itldrcssing cable and non-cable services); (b) localilies may charge a 

Icc iii Ihe natiire ol a reiil lor uw .ind occupancy 01 the public righls-of-way to provide non-cable 

scrviccs; (c) Incalilies may regiil;ite l l i e  provision o f  non-cable services, albeit subjecl to certain 

liinitations set h r t h  in  the Cable A c l ~  

h i t  even assuming nr,ywndo that the Commission kid authority to preempt, !here would 

hc no sountl reason for the Coinmission to exercise that aulhority in this procecding. I t  is quite 

clear lhat the cable induslry h:i> Iluived under local regulation, and in  particular: i t  is quite clear 

Ihal local regulalion has resulted in cable modem service being the dominanl broadband service 

in l l ic llnited Sl:itcs. Many franchises expressly atilhorize the provision of c;ible niodcrn service, 

iuhject to conditions incliiding the p:iyrnent of a franchise fee." The payment of:t fee has not 

and is  1101 preventirig rollLou1 olcahle  inotlem service ~ franchise fees have been paid by 

coiitractual agreement i n  conimunities throughout the country since the inception of cable 

modem service. Some communities have regulaled customer service standards for cable modcin 





L,iiviroiiiiiciii." W c  ;issuiiic. howcvcr. that  [ l i e  ('oirtniiwion recognixes Ih3t its au t lwr i ty  IO  

prccinpt dcpciids, iis onc critical prctlicale. oii whclhcr local requirements (lo_ i n  lacl, deler cable  

( 'oiiiniis\ion's o i v n  mantl;itetl reports IO (-'origress. Ihere is no good reason to preempt any locul 

rcquireniciits, and many good reasons not t o  do so nut selling aside these policy issues. we then 

\ I i o \ Y  tIi;i! Ioc:iI ;iiilhority over cable modern serv ices ;ind liicililies i s  prescwcd, and cannot bc 

Imcinptctl by Ihc ('cwmission. 

,\ . 1mc:ilities 'l'hal ,\re Kegiil;iling C iihle Motlem Service 2nd Facilities Are 
I h n ~  So In A Way Th:it Hesiills I n  Widespread Deployment. 

I I.oc.ir/ Rc,k!dir/ion tlm No/ Impedd (-?cil)/lhle hfodcm L)ep/oymcJnt 

There is no credible evidence t h a t  l oca l  governments have impeded cable modem 

deployment.  to tlie contr:iry, t l ic evidcnce shows that cable inotlem service has prospered under 

the local lranchising process and local regulation 

A I . O A P  heliews that a proper unilerslantling 0 1  the facls ~ knowing what is happening i n  

real coininunitics 311 across the country every d a y  4s loci11 olficials try lo balance the multiple 

itcecls o f   heir coiis[it i iei i ls ~- will liclp Ihe Coininis>ion put lhis issue in perspcctive. The United 

States IS ;in enonrioiis country, a n d  no cenlral authnrily can adequately deal with the detailed, 

thy -lo - thy problems fix which we have ;iIways rclicd on the strength, vitality and creativity of 

government 31 thc local level. We tear that i n  its desire 10 address one set of concerns, the 

('oiiiinission will not only devise unneeded "solutions" to non-existent problems, but wi l l  

Iinwittirigly dcsiroy a systci i i  that has worked well 1 0  proinote the deployment ol'facililies while 


